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THIKD SESSION. 
Friday, April 28, 1911, at 8 o'clock p. m. 

The Society met pursuant to adjournment at 8 o'clock p. m., with 
General George B. Davis, a member of the Executive Council, in the 
chair. 

The Chairman., The discussion of the morning session closed 
with the third sub-head, the "Admission and Restrictions upon the 
Admission of Aliens." If there is any discussion of the very able 
papers presented we will be glad to hear it. If there is none we will 
pass to the fourth sub-head, the " Expulsion of Aliens," and you will 
have the pleasure of listening to a paper by Professor Charles Noble 
Gregory. 

ADDRESS OP DEAN CHARLES NOBLE GREGORY, A. M., LL. D., OF STATB 
UNIVERSITY OF IOWA, 

ON 

The Expulsion of Aliens. 

Grotius (1583 to 1645), himself an exile and fugitive from his 
native land, and always apt to take a broad and noble view of the 
rights of men, declares in favor of a free right of innocent passage 
to aliens through a foreign land and 

to tarry there for a short time for the sake of health or other just 
cause ; for this also is a harmless use, so Hioneus in Virgil; and when 
the Megareans complained that the Athenians excluded them from 
their posts contrary to the known rules of justice, their complaint 
was approved by the Greeks. 

It is consequent upon this that the transit maker may erect a 
momentary hut, on the shore for instance, though the shore be occu- 
pied already. For the rule that it requires the order of a judge to 
build on the shore or in the sea refers to permanent structures. 

Further, " a place of settlement is not to be denied to foreigners 
who are expelled from their own country; provided that they submit 
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to the constituted government and such other regulations as are re- 
quired to avoid confusion." 

And if there be any portion of the soil of a territory desert and 
barren that also is to be given up to immigrants who ask for it, or 
even may be rightfully occupied by them; because that -which is not 
cultivated is not to be conceived as occupied, except as to ownership 
which continues to be in the old people. 1 

He further maintains the right of the aliens " to those acts without 
which life can not conveniently be sustained and others which may 
be compared with these." He classes as necessities " food, clothing, 
medicaments." He says in time of " great scarcity of corn it is for- 
bidden to be sold. And yet even in such necessity, foreigners once 
admitted can not be expelled but the common evil is to be borne in 
common as Ambrose says." 

He says, " celibacy suits only superior minds : [" Goelibatus Enim 
non nisi excellentihus animis convenit"~\, therefore men ought not 
to be deprived of the means of getting wives." 

Puffendorf (1632-94) (Laio of Nations, Book III, Chap. Ill, 
sees. 9 and 10 [1672] translation of Eennett) about half a century 
later, says : 

Another duty of humanity is the admission of strangers and the kind 
reception and entertainment of travellers. Some of the Ancients 
carried this point to the height of ambition and ostentation, conceiv- 
ing the right of hospitality to found the strictest relation and the 
most sacred friendship. 

He limits such rights to persons of integrity of character and to 
occasions when they can not provide themselves with shelter and fit 
entertainment He doubts the rights of those who "wander to 
foreign countries purely on account of curiosity " to claim free ad- 
mission, but he answers the Spartan exclusiveness lest local customs 
be corrupted saying: 

What we practice at home is not always the best nor what others 
do abroad the worst; if then a foreign custom be really tetter, it is 

i Grotius, De Jure Belli et Paris, Lib. 11, cap. 11, sub-div. XV, XVI, XVII, 
1621. Trans, by Whewell. 
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absurd to despise and to reject it on the score of its being foreign. 
That this is the temper and property of curs to fawn on domestic 
slaves and to bark at the most noble and excellent of strangers. That 
those men usually contract a roughness and clownishness of behavior 
Avho never breathe out of their native air and see no more of the world 
than passes under their nose. As to the question before us then this 
much is certain, that if our people are kindly received by any nation 
abroad we ought to entertain the men of that nation with an equal 
return of civility. 

He bases the claim for entertainment on reciprocity and thinks a 
nation which " refrains from all foreign travel owes no obligation to 
admit foreigners and disputes the conclusions of Franeiscus a Vic- 
toria " the Spanish casuist," as he calls him, as to his countrymen 
in their, proceedings as against the Indians that " the Spaniards had 
a right of traveling and living in those countries, provided they did 
the natives no harm, and from this privilege none could restrain 
them." He says privileges may be allowed by favor not strictly due 
and this gives others no right to claim the same. " Suppose," he 
says, "I give one or two of my neighbors leave to come into my 
garden as often as they please, and to gratify themselves with tasting 
my fruit, it may be there breaks in afterwards a rude Hector who is 
for tearing up my trees and would kick me out, to plant his own body 
in my proper land, my case is bad if I may not be allowed to shut 
the gate against such an intruding villain." 

He concludes that states may regulate the admission of strangers. 
" But having once admitted strangers and foreign guests, to turn 
them out again, unless by good reason, is usually censured as some 
degree at least of inhumanity." 

Vattel (1714 to 1767), Book 2, Chap. 8, sec. 104, 1758, about 
86 years later, says, " the sovereign ought not to grant an entrance 
into his state for the purpose of drawing foreigners into a snare. As 
soon as he admits them, he engages to protect them as his own subjects 
and to afford them perfect security as far as depends on him," and 
in accord with this doctrine the note by Ingram to the Philadelphia 
edition of Yattel, Chitty's translation published in 1856, sec. 103 
of the foregoing chapter, lays down the rule " that in the courts of 
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tbe "United States alien friends are entitled to claim the same protec- 
tion of their rights as citizens,'* citing Taylor v. Carpenter, 3 Story's 
Reports, 458. 

Messrs. Sibley & Elias in their recent work on " The Alien Act 
and Bight of Asylum," page 1, declare that 

the older doctrine of international law was that every person had 
a right to live somewhere unless he had forfeited what Vattel calls 
" the human character," and therefore, that a nation had no right to 
refuse admitting a foreigner into her territory. 

And these recent writers conclude that Grotius does not recognize 
droit de renvoi or the " right of a state to dismiss foreigners com- 
morant in her territories; " but that Sir Leoline Jenkins, in the same 
century as Grotius, speaks of this right as having existed but as long 
disused; that Queen Elizabeth exercised the prerogative of ordering 
aliens to withdraw from the realm in 1571, 1574 and 1575, and that 
the right was not again exercised in Great Britain until 1793. (Ibid. 
page 4.) 

These writers think Vattel in harmony with the modern practice 
of Great Britain and the United States inasmuch as he points out 
that " in Europe the access is everywhere free to every person who 
is not an enemy of the state, except in some countries to vagabonds 
and outcasts." (Ibid, page 10, citing Vattel's Droit des Gens L. 11, 
c. vm, s. 100.) 

Phillimore's International Law, Vol. Ill (1854), page 57, nearly 
100 years after Vattel, says : 

It has been shown that the reception of foreigners generally, and of 
Ambassadors and Consuls as foreigners clothed with particular privi- 
leges, is a matter which is within the abstract competence of each 
state to accord or refuse or accord under certain previously specified 
conditions; but that by the admission of foreigners, without any such 
prohibition or limitation, the state contracts a tacit obligation to treat 
them according to general international custom and usage and con- 
trary conduct is an injury which gives the government of the for- 
eigners a claim for redress. 

Under the title " Self-Preservation," 1 Phillimore, page 260, he 
says: 
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It is a received maxim of international law, that the government 
of a state may prohibit the entrance of strangers into the country 
and may therefore regulate the conditions under which they shall he 
allowed to remain in it or may require and compel their departure 
from it. * * * During periods of revolutionary disturbances, 
both on the continent and within the kingdom, it has been customary 
to pass Acts of Parliament authorizing certain high officers of the 
state to order the departure of aliens from the realm within a speci- 
fied time and their imprisonment in case of refusal. These acts have 
generally been limited in their duration, the operation of the last was 
confined to the period of one year. 

The notes show that this was the Act of 1848, and that the power 
had been exercised by the Crown sometimes with, sometimes without, 
the consent of Parliament. 

The first Aliens Act was that of 1793, followed by Lord G-renville's 
note transmitting an order of the Sing in Council requiring M. 
Chauvelin, the French Ambassador, to retire from the kingdom 
within eight days, the occasion being the execution of Louis XVI 
and Marie Antoinnette. 

Hall (International Law, 5th ed., 1904, page 214), says : 

If a country decides that certain classes of foreigners are danger- 
ous to its tranquility, or are inconvenient to it socially or economi- 
cally or morally, if it passes general laws forbidding the access of 
such persons, its conduct affords no ground for complaint. Its fears 
may be idle, its legislation may be harsh; but its action is equal. 
The matter is different when for identical reasons individual for- 
eigners or whole classes of foreigners, who have already been ad- 
mitted into the country, or who are resident there, are subject to 
expulsion. In such cases the propriety of the conduct of the expell- 
ing government must be judged with reference to the circumstances 
of the moment. 

Calvo (Le Droit International, Tome 2, section 700 et seq.) shows 
that at present (writing in 1896) a more unfavorable view as to 
aliens prevails in Europe and some other parts of the world, and 
many restrictive measures are proposed and adopted. He collects 
the laws of many countries as to foreigners. 
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My learned and venerated friend, Professor Westlake (Interna- 
tional Law, Vol. 1, page 208, 1904), says: 

Between states of the white race, the entire exclusion of the sub- 
jects of any from the territory of any other at peace with the former 
has scarcely been attempted within historical times. If such an 
attempt could be imagined, it would be defeated by the stipulations 
of mutual intercourse usual in the net work of commercial treaties 
by which the white world is bound together, and which may be taken 
as expressing a general sentiment requiring that free intercourse 
shall be the rule. But those stipulations are vague, and are not 
understood to pi-event the exclusion of individuals or even classes for 
special reasons. The power to exclude individuals deemed undesir- 
able is assumed in the pass port system, once universal on the conti- 
nent of Europe and still far from extinct, and the power to exclude 
classes is assumed in the legislative exclusion of pauper aliens or 
of aliens arriving under contracts for employment, of which the 
United States furnish an example, and the adoption of which system 
so far as concerns the former class is urged by many in England 
without its being suggested that in either country it is or would be 
a violation of international duty toward the states from which such 
aliens might come. 

After reviewing the exclusion of Jews in the South African Re- 
public, the long exclusion and late limited admission of whites in 
China and Japan, the exclusion of Mongolians in the United States 
and the British Australasian Colonies, he concludes, 

we must admit, that notwithstanding the general sentiment above 
lef erred to as existing within the white world, international law 
knows as yet no right independent of treaty, not even an imperfect 
right, in which a claim to a suitable treaty, might be founded, for the 
subjects of one state to be allowed, even with the exception of special 
cases, to travel, reside or trade in the territories of another. * * * 
So far as the exclusion of aliens from its territory is within the dis- 
cretion of a state, it is free to exercise its discretion by expelling 
those already resident as well as by declining to admit them in the 
first instance. It most countries the power of expulsion is left to 
the executive department of the government which habitually exer- 
cises it for purposes of police, subject to the restraint of opinion 
which as is natural appears to operate more strongly against the ex- 
pulsion of persons already allowed to reside than against an initial 
lefusal of admission. 
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He shows where the executive has this power that the extradition 
of criminals is effected thereby; that in the United Kingdom the 
executive has no such power except by alien and extradition Acts. 
England adopted a drastic and highly penal Aliens Act in 1905, by 
which an alien emigrant may be debarred or deported for lack of 
means of decent support, for lunacy, idiocy, or any disease or in- 
firmity likely to make him a public charge, for conviction of an 
extraditable crime (not political) in,a foreign country, or if he has 
been expelled before. (The Aliens Act and Eight of Asylum, Sibley 
& Elias, page 83.) 

The practice in England under the modern statute is somewhat 
similar to that of the United States but by no means identical. 

Mr. Churchill, the Home Secretary in the House of Commons, 
March 22, 1911, stated that 

aliens are not deported from the country by order of court Recom- 
mendations for expulsion are submitted by courts to the Home Secre- 
tary, and it rests with him to decide whether he will make expulsion 
orders requiring the aliens to leave the United Kingdom. During 
1910 expulsion orders were made in 461 cases; and during the 
present year down to the 18th of March, 80 such orders have been 
made. In addition, 74 aliens in 1910, and 15 aliens in the present 
year, who had been found in the United Kingdom in contravention 
of expulsion orders previously made against them, were again in- 
quired to leave the country. 

The power of exclusion has been fully maintained in England as 
m the United States. Thus in Musgrave v. Chun Teeong Toy, L. 
E. Appeal Cases, 1891, page 272, the Judicial Committee of the 
Privy Council decided " that an alien had no legal right enforceable 
by action to enter British territory." 

The practice of the Continental countries is shown by Professor 
Oppenheim, of Cambridge University (International Law, Vol. 1, 
page 378.) He points out that by the Constitution of Switzerland 
foreigners can be expelled only as they endanger the safety of the 
country, but that many states are as unrestrained by municipal as by 
international law and that examples of such expulsion are common 
in the past and present; that the expulsion of a domiciled foreigner 
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though not illegal is a very unfriendly act and is ground for diplo- 
matic representations or for retorsion ; that expulsion in case of war 
seems held justifiable, even though harsh as seemed the expulsion of 
the Germans from France during the Franco-German war and of the 
British subjects from the South African Republics during the Boer 
War, but he says that opinions differ as to expulsion in time of peace; 
that some states, as Belgium since 1885, have municipal laws determ- 
ining the just cause for expelling foreigners. He doubts whether the 
states can ever agree on the rules and says, " a foreigner is more or 
less a guest in a foreign land, and under "what conditions such guest 
makes himself objectionable to his host can not, once for all, be 
answered by the establishment of a body of rules." He shows 
(sec. 326), that in many Continental countries destitute foreigners, 
foreign vagabonds, suspicious foreigners without papers of legiti- 
mation, foreign criminals who have suffered their punishment and 
the like are, without any formalities, arrested by the police and re- 
conducted to the frontier. He says: 

There is no doubt that the competence for such reconduction, which 
is often called " droit de renvoi," is an inference from the terri- 
torial supremacy of every state for there is no reason whatever why a 
state should not get rid of such iindesirable foreigners as speedily as 
possible. 

This method of expulsion is distinguished from deportation, as in 
the latter there is an order to leave and in the former a forcible con- 
veying away of the foreigner. He says that the home state must 
receive the returned citizen, but that difficulty has arisen as to indi- 
viduals who have lost nationality at home and acquired none else- 
where. 

The Institute of International Law in 1892 adopted rules as to 
the deportation of undesirable aliens, providing for the exclusion of 
aliens in substantial accord with the English and American practice. 
(See Calvo, Le Droit International, Tome 6, page 130.) 

The whole history of the expulsion of aliens can be found admi- 
rably collated in Moore's International Law Digest, Vol. 4, pages 67 
1o 142. Our own country by the Act of 1798, provided that in case 
of declaration of war against the United States or any invasion of 
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the territory thereof, the President might make proclamation thereof 
and thereupon all male subjects of such hostile government fourteen 
years old and upwards might he removed as alien enemies and the 
President was authorized to direct the conduct to be observed toward 
aliens and the restraint to which they should be subjected. 

By statute of the United States of 1812 an alien deported was to 
bo allowed such time as he was entitled to by treaty for the removal 
of his goods, and in the absence of treaty, such as the President might 
fix. 

Under the statutes of 1898 the United States courts having crim- 
inal jurisdiction were given jurisdiction over the removal of alien 
enemies. 

By proclamation of the President of 1863 aliens who had declared 
their intention to become citizens of the United States and by Act 
of Congress were required to perform military duty, were allowed 
sixty-five days in which to depart from the United States. 

A policy of exclusion of the Chinese was adopted by this country 
by a treaty entered into in 1880, and by legislation enacted by Con- 
gress pursuant to the treaty in 1882, and from time to time amended. 
The modem policy of excluding or deporting undesirable aliens in 
general, was begun in the United States by Act of 1875, forbidding 
the importation of women for immoral purposes, or the immigration 
of aliens under sentence for crime not political. An Act of 1882 
provided for the exclusion of convicts, lunatics, idiots and persons 
unable to take care of themselves without becoming a public charge. 
An Act of 1885 forbade the v immigration of aliens under contracts 
for labor. At first the enforcement of the Acts was committed to the . 
Secretary of the Treasury. In 1888 the deportation of an immi- 
grant who had been allowed to land contrary to law was provided for 
within one year after his landing. By Act of 1891 the whole subject 
was provided for, and in addition to the persons heretofore excluded, 
persons suffering from a loathsome, dangerous or contagious disease, 
persons convicted of felony or other infamous crime or misdemeanor 
involving moral turpitude, polygamists, persons whose passage was 
paid for by another, unless certain facts were shown, were to be ex- 
cluded and provisions for the enforcement of the Act were much 
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amplified, and further enactments were passed in 1893 and 1894, 
making a decision of the official adverse to the admission of an alien 
final nntil reversed on appeal to the Secretary of the Treasury. 

By an Act of 1903 epileptics, persons who had been insane within 
five years or who had had two or more attacks of insanity, profes- 
sional beggars, prostitutes and procurers, and those deported within 
one year under the contract labor provisions were added to the ex- 
cluded list. Under the provisions of the statute of 1903 the ad- 
ministration of the immigration service was transferred to the De- 
partment of Commerce and Labor so that the Secretary of that de- 
partment exercises the authority formerly given to the Secretary of 
the Treasury. 

The decisions under these statutes have fully and absolutely upheld 
the power of the government to provide for such deportations, resting 
upon the broad basis of sovereignty and necessary self-protection. 

Thus in the Japanese Immigrant Case, 189 TJ. S. 86, the court 
said of the statute providing for the exclusion of pauper aliens, 

The constitutionality of the legislation in question in its general 
aspect is no longer open to discussion in this court; that Congress 
may exclude aliens of a particular race from the United States, pre- 
scribe the terms and conditions upon which certain classes of aliens 
may come to this country, establish regulations for sending out of the 
country such aliens as come here in violation of law and commit the 
enforcement of such pi-ovisions, conditions and regulations exclu- 
sively to executive officers without judicial intervention are principles 
firmly established by the decisions of this court. 

The opinion collates the decisions strongly supporting this doctrine 
and in the United States v. Ju Toy (25 U. S. Supreme Ct. Rep. 644), 
the earlier language is quoted and approved and it is held that the 
decision of the executive officer on the facts holding an alien to be of 
the excludable class could not be reviewed by the courts on habeas 
corpus. 

Mr. Moore (Volume 4, Digest International Law, page 675), says 
that 

The power of the United States to exclude foreigners from the country 
whenever in its j\idgment the public interests require such exclusion 
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has been asserted in repeated instances and can never be granted 
away nor restrained even by treaty. Citing the Chinese Exclusion 
Case (130 TJ. S. 581, 606, 611.). 

He collects upon the ensuing pages innumerable cases in which 
this doctrine has been asserted by the Department of State of the 
United States and approved by the federal courts and establishes 
beyond question that it is a power inherent in sovereignty and is in 
no way forbidden by the rules of international law to exclude foreign- 
ers in the discretion of the excluding government. He shows that 
this doctrine is constantly asserted by the various countries of the 
world and acceded to by others whose citizens are affected, and at 
page 68 he cites Darut's monograph de L' Expulsion des Etromgers 
to the effect that such right is an incident of sovereignty and an essen- 
tial for the preservation of the ends for which the state is created and 
exists and, that as it was established in France by the law of 1849, 
it is found in the legislation of mos.t of the countries except England 
and Greece. He shows at page 69 that France expelled the Carlists 
involved in the Spanish insurrection in 1872 ; that Belgium excluded 
Victor Hugo during the days of the Commune in Paris, and later 
excluded General Boulanger. He quotes the opinions of Everett, 
Marcy, Cass, Seward, Fish, Frelinghuysen, Bayard, Gresham, 
Olney, Sherman and Hay on this subject, his citations covering 74 
pages, and he shows a similar doctrine asserted by many of the 
European nations, by Hayti, Mexico and the South American 
Powers. One of the most significant quotations is from Count 
Kalnoky, the Austrian Premier, in which (see page 80) dealing in 
the Austrian Chamber with the question of the deportation by Prus- 
sia of Polish Jews -who were Austrian subjects, he says: 

We have endeavored to find a legal ground for protesting against 
these expulsions but have found none. Every state is free to deal 
with foreigners according to its own municipal laws and the treaties 
of commerce do not in any way curtail this liberty. We are sorry 
for these expulsions but can not say that the Prussian Government 
Las in any way violated international obligations. 

The grounds for deportation have been extremely various and often 
curious, ranging from political conspiracy against the government to 
9 
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lack of personal integrity, to sexual immorality, to attempts to cure 
by the laying on of hands, to criticisms on government, to a special 
religious belief or racial connection as in case of the Hebrews and 
the Mormons, to the entertaining of anarchistic beliefs, to poverty, 
sickness and being contracted to labor. 

The method of deportation in the continental countries of Europe 
seems to be by police action under instructions from the suitable 
minister. Thus Mr. George Kennan was deported from Russia in 
1901 on account of the criticisms of the Russian Government con- 
tained in a book published by him some years prior thereto. He was 
called upon by an officer of the Department of Police at his hotel, and 
with every form of courtesy, informed that by direction of the Min- 
ister of the Interior, and in accordance with a given provision of the 
law of the empire he, as an unworthy American citizen, was to be 
sent out of the country by a certain train leaving for Germany the 
next night, and that in the meantime he was under close arrest in his 
room. Mr. Kennan communicated with the American Embassy, but 
said the authorities were within their right, and he left St. Peters- 
burg on the appointed train. The Russian law provides among other 
things that " those foreigners whose behavior is suspicious, and those 
who are not desirable residents within the empire may be expelled." 
(See Moore's Digest, Vol. 4, page 95.) 

At a conference held in Rome in 1898 it was resolved that it was 
desirable that governments should agree upon uniform administrative 
measures for the maintenance of a rigorous surveillance of anarchists 
and to provide for their expulsion from all countries of which they 
are not the subjects. A memorandum to this effect was handed to 
the Secretary of State of the United States by the German and 
Russian Ambassadors in 1901, and Mr. Hay expressed the cordial 
sympathy of the President of the United States with these views. 
The President recommended action by Congress for keeping such 
persons out of the country and for deporting them if found therein 
and an act therefor was passed in 1903. (See Moore's Digest, Vol. 4, 
page 96.) And in the matter of a British subject who came to the 
United States to advocate a universal strike and to lecture upon 
" The Legal Murder of 1887," this statute was applied and his de- 
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porta tion held lawful and constitutional. (United States ex rel. 
Turner v. Williams, 24 Sup. Ct. Rep. 719.) 

While the undoubted right to expel foreigners belongs to a sov- 
ereign nation, jet it seems established that in the exercise of that 
right harsh and arbitrary action without hearing, without the estab- 
lishment of any facts showing the person expelled to have deserved 
such treatment or to have offended against local law, is an act un- 
friendly to the nation whose citizen he is and that nation may 
through diplomatic channels interpose protest, seek a reconsidera- 
tion of the hostile action and even claim for the injured person repara- 
tion in damages. Cases of damages have generally arisen where a 
treaty assured the right of dwelling in and participating in business 
in the deporting country and assured the deported person like rights 
with those of a citizen in courts and matters of property. One of 
the most striking cases of this character arose in 1845 when Mr. 
Atocha, a citizen of the United States, was deported from Mexico, 
being required to remove within eight days. He protested to the 
American Minister, claiming that the order violated the Treaty of 
1831. It appeared that Mr. Atocha was a friend of Santa Anna 
and the financial agent for his government and that he was deported 
on this account. In 1849 Mr. Atocha presented a petition for dam- 
ages for this to the commission for the adjustment. of claims against 
Mexico which the United States had by treaty undertaken to pay. 
His claim was rejected on account of defects in proof, but further 
proofs being furnished, Congress passed an Act referring the claim 
to the Court of Claims, which rendered judgment in favor of Atocha 
for $207,852.60. (Moore's Digest, Vol. 4, page 97.) 

Mr. Olney in 1895 in a communication to the Minister of Guate- 
mala, very ably reviewed the law on the subject in the case of Mr. 
Hollander, an American printer and publisher of a newspaper who 
had been deported from Guatemala after having been arrested and 
held for months upon a criminal charge. Mr. Olney collated many 
suthorities on the subject, quoting from Calvo, Bluntschli, Kolin- 
Jaequemyns and other foreign authorities, and reached the conclusion 
that under our treaty with Guatemala a citizen of the United States 
was entitled to access to the courts of Guatemala in the same way in 
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•which a native may have access, and that- in this proceeding 
Guatemala had defeated the course of justice in the courts and vio- 
lated the rules of international law and existing provisions of the 
treaty and had acted contrary to the practice of civilized nations; 
that Hollander, and through him the United States, had suffered a 
grievous injury which could not be allowed to go without protest, and 
that he'was, upon the undisputed facts, entitled to a reasonable in- 
demnity. The banishment of Mr. Hollander was rescinded. 
(Moore's Digest, Vol. 4, page 108.) 

In 1898 Mr. F. Scandella, an American citizen, was suddenly 
arrested upon the street, thrown into prison in Venezuela, denied 
communication with his family or friends, taken under guai'd to a 
steamer and sent to British territory, his wife and young children 
being left. without funds, his live stock stolen and his house sacked. 
On the representation of the United States Government he was per- 
mitted to return and the case adjusted by the payment of $1,600 in 
American gold and a promise of reimbursement for his propeiiy taken 
oi destroyed. (Moore's Digest, Vol. 4, page 108.) 

Our gOA'emment has repeatedly intervened to prevent a discrim- 
ination against its citizens of the Hebrew faith and race, especially 
in matters of their deportation or denial of passport rights in Russia. 
At the same time the rights asserted have been under treaties, the 
general right to deport has been admitted, and the intervention has 
been often futile. 

Secretary Evarts in 1881 insisted that it was most desirable that 
negotiations should be carried through by which peaceful and law- 
abiding Americans in Russia might enjoy treaty rights and personal 
freedom of creed like those Russians enjoy in the United States. In 
return, Mr. Foster, our Minister at St. Petersburg, advised the 
Department of State that in Russia judicial procedure was not re- 
quired nor need a place be in a state of siege in order that persons 
should undergo sentence of the law; that laws in this matter are 
entrusted to the police authorities and that it is sufficient if they are 
satisfied in their own minds that the individuals come within the 
prohibition to have them enforced. 

In 1880, when Mr. Lewishon, a British subject of the Jewish" 
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faith, was deported from St. Petersburg on the ground of his faith, 
the British ' Ambassador requested that he be given permission to 
return for a time to attend to private business. This was at first 
refused ; but on representations that it was a treaty right and on the 
embassy requesting an explanation of the violation of the treaty 
rights, temporary permission to return was granted, but no perma- 
nent right seems to have been established to remain in Russia. (See 
Moore's Digest, Vol. 4, page 122.) 

One method by which the European governments prevents the 
entrance of undesired aliens is by instructing consular officers not to 
vise their passports. (See Moore's Digest, Vol. 4, page 128.) 

At various times difficulties have arisen on account of the deporta- 
tion of Hebrews from Palestine and this government has inter- 
vened for the protection of its Hebrew citizens, and has insisted that 
it can not assent to any religious test being applied to citizens of 
the United States by any Power whatever, and from time to time 
modifications of the order of the Turkish Government have been 
obtained. (See Moore's Digest, Vol. 4, page 130.) 

With various European states difficulties have arisen as to 
Mormons seeking to spread their religious beliefs and the practice 
of polygamy. ' Ultimately polygamy was abandoned as a part of the 
Mormon teaching, and the United States Government modified its 
hostility, but as late as 1901 the Prussian Government refused to 
allow one preaching and practicing the Mormon religion to remain 
in Prussia, and refused to modify this attitude at the request of the 
American Embassy. (See Moore's Digest, Vol. 4, page 135.) 

In 1897 the Turkish Government by order requested all Greeks 
to leave the empire within fifteen days. The American Minister 
expressed the hope that the time would be extended for peaceful 
Greeks employed by American citizens, representing that in cases of 
large manufacturing businesses the loss would be serious. The Turk- 
ish Government made the requested concession. 

In the matter of Mr. Orus, expelled from South Africa by the 
British authorities, the Secretary of State, Mr. Hay, in 1900, stated 
the position of this government to be that while admitting the right 
of expulsion by any government of persons dangerous to its security, 
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this country, in accordance with the authorities on international law, 
and especially the more recent ones, " does not assert in practice the 
existence of the right without just grounds for expulsion, which 
grounds and the evidence thereof it believes the expelling government 
may be expected to send to the government of the person expelled 
as well as the evidence showing the reasonableness of such expulsion." 
(Moore's Digest, Vol. 4, page 141.) 

The Hague Conference of 1907, by Article -2Zh of the regulations 
relating to the laws and customs of war on land, forbade the signa- 
tories to " declare abolished, suspended or inadmissible in a court of 
law the rights and actions of the nationals of the hostile party." 

This has been broadly understood by a large number of law writers 
as entirely changing the rights of alien enemies in the courts. It 
might well seem that if their access to the courts were assured, it 
might possibly involve a right to be exempt from deportation, as 
seems intimated in case of treaty right to such access to the courts 
in the cases of Atocha and Hollander mentioned above. 

However, Professor Oppenheim on the 28th of February last ad- 
dressed a letter to the Foreign Office of Great Britain to inquire as 
to the interpretation of this clause, and was advised under date of 
March 27th (he having been so kind as to send the writer both his 
learned letter and the reply thereto), that the Foreign Office is of 
the opinion that the purpose of the regulation is limited to -the pro- 
ceedings of the armies in the field, and that there is nothing in the 
convention dealing with the rights or the status of noncombatant 
individuals whether of enemy nationality or domiciled in enemy 
territory. 

Professor Oppenheim's letter seems to show that a different inter- 
pretation has been reached by a large number of scholars in inter- 
national law in many lands and by the German Government. 

The situation of the alien is peculiarly precarious. The law seems 
established that he has no right of entry which can be assettel 
through the courts; that the proceedings for his deportation aie not 
in the nature of criminal proceedings; that therefore he is not 
entitled to the protection which is afforded in the United States by 
the Constitution to one charged with crime. For instance, he is not 
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entitled, as of right, to bail (see United States v. Wong Lee Foo, 108 
Pae. 488 ; see also Oceanic Steamship Co. v. Stranahan, 29 Sup. Ct. 
Rep. 675 ; In re Chin Wah, 182 Fed. 250) ; nor need the warrant of 
arrest state the grounds on which deportation will be demanded 
(United States v. Williams, 175 Fed. 274), although it was held 
that the failure to specify the act which brought the alien into the 
excluded class made the warrant fatally defective, since regulation 
xequired that the facts be fully stated. (See United States v. Sibray, 
178 Fed. 144.) Nor do the provisions of the Constitution assuring 
a trial by jury or prohibiting unreasonable searches and seizures and 
cruel and unusual punishments have any application. (Fong Yue 
Ting v. United States, 149 U. S. 730 ; United States v. Weiss, 181 
Fed., see p. 865.) General warrants, torture, branding, any means 
which Congress may choose, can apparently be used with impunity, 
so far as our Constitution is concerned, to drive aliens out of our 
territory. Moreover, the burden of proving a negative, as that he is 
not of the excluded class, may be imposed. (Run Sue v. United 
States, 179 Fed. 370.) And no length of residence by an alien, not 
twenty or forty years, will apparently exempt him from this absolute 
control by federal statute and officials or afford him the protection 
of the Constitution or the right to a judicial hearing on the question 
of deportation. Thus by Act of March, 1910, aliens connected with 
certain immoralities may be deported at any time without limit as to 
the period since they arrived in the country, and this is held con- 
stitutional. (United States v. Weiss, 181 Fed. 860; United States 
v. Prentiss, 182 Fed. 894.) And in the latter case Judge Carpenter, 
of Chicago, says no question has been made as to the power of Con- 
gress to regulate at all times the status and conduct of aliens, and 
that aliens have no rights except as declared by Congress, and that 
Congress may at any time pass laws regulating their conduct and 
providing for their exclusion. It reminds us of Chief Justice 
Taney's celebrated declaration as to the rights of the negro race. 
Moreover a decision is not res adjudicate, nor does the hearing place 
the alien in jeopardy, and, in consequence, the Secretary of Com- 
merce and Labor after a decision in favor of the alien may order a 
second and wholly new hearing. The whole matter is merely an 
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executive act and not under the safeguards applicable to judicial 
procedure. (Pierson v. Williams, 26 Sup. Ct. 608.) 

After holding most fully that neither before nor after the final 
decision by the Secretary of Commerce and Labor could the alien 
cause the action to be reviewed by the courts on habeas corpus on a 
matter of fact, even where he claimed that he was an American citi- 
zen, the courts seem finally to have reached the conclusion that if 
the decision of the commissioner involved a question of law, the 
matter could be so reviewed, even when it also involved a question 
of fact (see Botis v. Davies, 173 Fed. 996), and the later decisions 
seem to hold that if the alien was refused a proper hearing and the 
opportunity to present evidence, then the proceedings for his de- 
portation may be reviewed on habeas corpus by the courts, and the 
same is true in case of arbitrary or illegal action or abuse of dis- 
cretion. (Ex parte Long Lock, 173 Fed. 208 ; Chin Tow v. United 
States, 28 Sup. Ct. Rep. 201.) The fact that the deported alien 
has been for years domiciled in the United States will not prevent 
his deportation or exclusion wherever the terms of the statute apply. 
Thus, if he removes from this country temporarily and seeks to 
return, the fact of his domicile will not warrant him in returning if 
he belongs to the undesirable class, and after his return he is subject 
to deportation within the term fixed by statute from his last entry 
if found to belong to such class. So a Chinese merchant who left 
this country after he had been long domiciled in the United States 
and reentered from Canada surreptitiously may be deported on 
account of his entering in such illegal manner, but without prejudice 
to his subsequent application for his admission in a lawful way (Ex 
parte L. Dick, 174 Fed. 674) ; and, where petitioner had lived six 
years in the United States and then went to Italy for a visit, the 
immigration officer was held to have jurisdiction to order his deporta- 
tion because he had been convicted of stabbing a man in his own 
country prior to his first coming to America and his habeas corpus 
was dismissed (United States v. Watcltorn, 164 Fed. 152) ; and a 
Canadian woman engaged in an immoral occupation after living six 
years in the United States, having returned to Canada for four days, 
was held subject to deportation within three years after such return. 
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(See United States v. Hook, 166 Fed. 1007.) However, the view 
that an alien domiciled in the United States is not an immigrant 
seeking admission and not subject to deportation as such is very fully 
held in Sprung v. Morton (182 Fed. 330), where Judge "Wadell, of 
Virginia, holds that the courts on habeas corpus may inquire whether 
or not one held belongs to the inhibited class, and in that case declared 
a woman for three years domiciled in the United States, who had 
been for a brief period guilty of immorality in her husband's ab- 
sence, on a writ sued out by her husband and on behalf of her three 
infant children, would be decreed not amenable to the jurisdiction 
of the Secretary of Commerce and Labor. 

The deportations in the United States as reported for the last year 
ending June 30, 1910 (see Report of Commissioner General of Immi- 
gration for 1910), show 95 Chinese deported in border cases and 874 
in seaport cases, making a total of 969. The total number of aliens 
debarred during the same year was 24,270, and in addition 2,695 
were arrested and deported after entry. This is an increase of 
13,859 over the number of aliens debarred and of 571 in those ex- 
pelled in 1909, the percentage of immigrants debarred in 1910 is 
two per cent., whereas the percentage in the previous year was one 
and one-tenth per cent., the percentage having nearly doubled; 2,695 
warrants of deportation have been executed after granting hearing 
to the arrested persons; 3,128 aliens were rejected on account of 
physical defects, 379 on account of mental defects, 1,215 on account 
of moral defects, 312 were rejected on account of minor physical or 
mental defects sufficiently grave to affect their ability to earn a living. 
There were expelled during the same time on warrants of deportation 
315 because of physical, 709 because of mental, 554 because of moral 
defects, a total of 1,578, so that 6,612 aliens were returned on account 
of unfitness. During the past year, in addition, 1,786 alien contract 
laborers were debarred,, and 78 deported; 15,907 were debarred as 
likely to become a public charge, which may be classed as a financial 
defect. 

It is submitted that the present laws of the United States do not 
exceed the allowed practice of nations, the most enlightened ideas of 
the leading text-writers upon international law, and the opinion of 
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the Institute of International Law. The classes which are subject 
to deportation are ascertained by statute. They may be debarred 
from entry or deported by executive action, but only after a hearing 
and determination of the facts authorizing such action. If they are 
denied such hearing they may have recourse to the courts by lidbeas 
corpus. Certainly no just complaint can be made against the pro- 
visions of our law in this respect, though cases of great individual 
hardship sometimes and not infrequently arise. 

The question, of international interest, as to the extent to which 
the carrier who receives and deports the alien can claim protection 
under the law of the country from which the deportation takes place, 
when action is brought in a foreign jurisdiction by the one deported, 
has not been satisfactorily settled. If the ship is a foreign ship, then 
as soon as she passes three miles from the shore of the deporting 
country, the only law under which she can justify her action, is the 
law of her own flag and not the law of the deporting country. This 
was fully held in the case of Regina v. WiUiam Leslie (Bell's Crown 
Cases, 220), in which a British ship under contract with the Chilean 
Government received certain Chilean exiles in the harbor of Val- 
paraiso and carried them against their wills to Liverpool. It was 
held in an action in England by the person deported against the 
master of the ship for false imprisonment that, although in Chilean 
waters he could justify his act under the authority of the Chilean 
Government, yet on the high sea he could in no way justify his act 
under the authority of that government; that the only law applicable 
to his ship in such a situation was the law of England. His ship 
being a British vessel, he was guilty of false imprisonment, although 
he exercised no restraint upon the persons on board further than to 
hold his course and refuse to carry them to ports outside his course 
which they designated. This writer has discussed the case at length 
in the Juridical Review of Edinburgh (see same for July, 1906). 
That case appears never to have been overruled or questioned and is 
constantly cited as a leading authority. The circumstances differed 
from deportation under recent laws, in that the ship-master volun- 
tarily accepted the exiles under contract with the deporting govern- 
ment, but the language of the case is broad enough to apply, it is 
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believed, in any case where the master seeks to justify under local 
authority and carries out the commission of that authority beyond its 
jurisdiction. 

The laws of this country have steadily increased in stringency and 
have been amended within the past year, by Act of March 26, 1910. 
The Commissioner General of Immigration in his reports advocates 
still more complete power and more drastic legislation. 

The Home Secretary for Great Britain announces that he is 
considering legislation on the subject of further penalties for deported 
aliens who return, and that he is of the opinion that there should 
be a severer penalty. (The Law Times, March 25, 1911.) 

The extension of these laws, so far as to make them applicable to 
transactions with the alien after he has arrived in this country, seems 
to be checked by the decision of the Supreme Court of the United 
States holding that the federal statute providing that engaging in 
certain immoralities with an alien woman within three years after 
her arriving in the United States was a felony, is unconstitutional 
as an invasion by Congress of the province of the States and an 
assumption of an authority never granted to the federal government. 
(See Keller v. United States, 29 Sup. Ct. Eep. 470.) It may be 
said that the authorities in general strongly support and vigorously 
interpret the laws of exclusion and deportation for the purposes for 
which they were enacted. The question of the justice and humanity 
of such regulations is perhaps not a matter of international law, 
except that international law rests even more directly than municipal 
law upon the broad basis of morality and humanity, but it is some- 
times feared that, in the pursuit of a policy of self-protection, these 
principles are violated. Before an assembly of scholars of inter- 
national interests, this writer would respectfully submit that the 
motto " America for the Americans " can never override or wholly 
replace the larger principle of " The world for all mankind." 

The Chairman. The discussion on " The Expulsion of Aliens," 
which has been so ably begun by Professor Gregory, will be continued 
by Frederick Van Dyne, Esq., Assistant Solicitor for the State 
Department. 
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ADDRESS OP FREDERICK VAN DYNE, ESQ., ASSISTANT SOLICITOR FOR 

THE DEPARTMENT OF STATE, 

ON 

The Expulsion of Aliens. 

The most important right of state sovereignty, and that on which 
all the others are founded, is the right of self-preservation. Self- 
preservation is the first law of nations, as it is of individuals. It 
has been termed " the supreme law of nations." 

As essential to self-preservation, and as an incident of sovereignty, 
every nation has the power to expel foreigners from its territory. 
This is an accepted principle of international law. The Supreme 
Court of the United States, in the case of Fong Yue Ting, 149 U. S. 
698, said: 

The right of a nation to expel or deport foreigners who have not 
been naturalized or taken any steps toward becoming citizens of the 
country, rests upon the same grounds and is as absolute and unquali- 
fied as the light to prohibit and prevent their entrance into the 
country. 

Every society has an undoubted right to decide who shall compose 
its members, and it is a sovereign right belonging to every independ- 
ent state to determine for itself whether it will or will not receive 
foreigners within its territory. Having granted permission to 
foreigners to come within its territory, the state has a like right to 
determine whether and when such persons shall leave the territory. 
The status of the foreigner in such case is that of a guest. It is for 
the host to determine the conditions of his stay, and if the guest 
becomes obnoxious he may be required to depart. 

This right is so essential to the existence and well-being of the 
state that it can not be granted away. The "United States Supreme 
Court, in the Chinese Exclusion Oases, 1 declared that the right of 
this government to exercise the power of exclusion of foreigners at 
any time when, in the judgment of the government, the interest of 
the country requires it, can not be granted away or restrained oy 
behalf of any one. Said the^court : 

J 130 U. S. 609. 
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The powers of government are delegated in trust to the United 
States, and are incapable of transfer to any other parties. They 
can not be abandoned or surrendered. Nor can their exercise be 
hampered when needed for the public good, by any considerations 
of private interest. The exercise of these public trusts is not the 
subject of barter or contract 

Mr. Foster, when Secretary of State, in a report to the President 
in 1893, 2 declared that this government can not divest itself of this 
power by treaty. He said : 

The subjection of conventional agreements to the power of self- 
preservation must be implied, for it can not be presumed that when 
governments contract with each other they will fail to take notice of 
the existence of so inherent a right of sovereignty and attempt to 
grant away that which by the very nature of things is incapable of 
being granted. 

Pradier-Fodere (Droit Int. Public, Vol. 3, Paris Edition, Sections 
1585-9) says: 

The treaties and declarations by which a government stipulates 
for its citizens the right of sojourn, of acquiring real estate, of fol- 
lowing an industry upon a foreign territory, ought not to be inter- 
preted as involving a renunciation on the. part of the other contract- 
ing power of the right to expel aliens whose conduct should make it 
desirable. 

Notwithstanding the existence of a treaty of naturalization be- 
tween the United States and Germany, as well as a treaty providing 
that the citizens of either state shall be at liberty to sojourn in the 
territory of the other, Prince Bismarck, in diplomatic correspondence 
with the United States, claimed, and the German Government has 
frequently exercised, the right to expel, on the ground that they 
left Germany to evade military service, former German subjects who 
emigrated before reaching the military age and who returned to 
their former home after securing American naturalization. Prince 
Bismarck's claim was based upqn the ground that the treaty pro- 
visions do not conflict with the right of every independent state to 

2 Sen. Ex. Doc. 25, 52d Cong., 2d. Sess. 
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expel foreigners from its territory when such course is considered 
requisite upon grounds of the welfare of the state or of the public 
order. (3 Moore's International Law Digest, 383.) The same posi- 
tion has been taken by the Austro-Hungarian Government. (Id. 
420.) 

But the right of expulsion is not an unqualified right. Its exer- 
cise is limited by the equal correspondent rights of other states grow- 
ing out of the same inherent right of self-preservation. Expulsion 
ought not to take place arbitrarily. Bar has said that " the universal 
conscience protests against the arbitrary use of the right of expul- 
sion." 3 It can not be justified without good reasons. 

3kTr. Hay, Secretary of Stajte, in 1900, set forth the practice of 
this government as follows : 

While at all times asserting the right of expulsion by a state from 
its territory of persons who are dangerous to its security, the Govern- 
ment of the United States, in consonance with the enlightened pre- 
cepts of authoritative writers of international law, and especially the 
more recent ones, does not assert in practice the existence of the right 
without just grounds for expulsion. 4 

The right of expulsion and the mode of its exercise are sometimes 
regulated by treaty. Thus Prance has concluded a series of treaties 
in which it is made a condition that the subjects of the contracting 
parties shall not be expelled except for weighty reasons, and that 
these reasons shall be communicated to the consular or diplomatic 
representatives of the state as well as to the person himself, that if 
possible they may be met. 5 But in the absence of treaties, it is 
claimed that the state of which the individual expelled is a citizen 
has a right to know the grounds upon which the expulsion is based. 
Bar says : 

The state to which the expelled person belongs has a right to .know 
the reason for the expulsion, and the communication of it can not be 
refused. 

» Vol. 13, Jour, du Droit Int. Privfi, p, 6. 
* Vol. 4, Moore, Int. Law Dig. 141. 
o Bar. Int. Law, p. 221, note. 
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Heffter (Voelkerrecht, Sec. 33) says: 

No state can remove from its soil the subjects of another state nor 
expel them after having received them, without having good reasons 
for so doing, which it is hound to communicate to the government 
of which they are subjects. 

Field, in his Outlines of cm International Code (Par. 321), lays 
down the rule that "no nation can expel the members of another 
nation without special cause, which must be explained to the nation 
the members of which are expelled." Bar 6 illustrates this general 
doctrine thus : 

An analogy borrowed from the criminal law will suffice to make 
it clear. I am not obliged to tolerate the presence of any one in my 
house; but when, after having specially invited a person to come 
there, I expel him without reason, I incur a responsibility. 

Mr. Gresham, Secretary of State (Foreign Relations, 1895, Part 
2, p. 809), in a case where it appeared that a foreign government had 
expelled a citizen of the United States without giving him a hearing 
or allowing opportunity for defense, said that that government was 
" bound either to establish by proofs that there was good ground 
for the expulsion, or else to indemnify the expelled person for the 
damage he had sustained." 

GROUNDS OF EXPULSION. 

Efforts have been made to enumerate the legitimate causes of ex- 
pulsion. The usual grounds of expulsion are that the person expelled 
has committed or is suspected of having committed a crime ; that he 
i> in the territory in violation of its laws or the regulations concern- 
ing the admission of foreigners; that he is afflicted with a contagious 
disease or is likely to become a public charge ; that he remains in the 
country, although he has expatriated himself, to evade its laws or 
avoid the burdens imposed on subjects ; or that he is the subject of a 
state with which the expelling state is at war. 

The Institute of International Law, at its meeting in Geneva in 
1892, adopted a body of forty-one articles concerning the admission. 

« Vol. 13, Jour, du Droit Int. Priv6, p. 13, note. 
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and expulsion of foreigners, and in Article 28 thereof enumerated 
nine causes for which foreigners may be expelled : (1) when in the 
territory fraudulently, in violation of the regulations for the ad- 
mission of foreigners; (2) where they have established their domicile 
or residence in the territory in violation of a formal defense; (3) 
when they are affected at the time of entering the territory with 
contagious disease; (4) when beggars or likely to become a public 
charge; (5) when they have been convicted in the courts of the 
country of grave crimes; (6) when they have been convicted or are 
under prosecution in their own country for grave crimes; (7) when 
they are guilty of inciting infractions or grave offenses against the 
public security; (8) when they are suspected of attacking the state, 
the sovereign, or its institutions through the press or otherwise; 
(9) when, during war, they compromise the security of the state by 
their conduct. (XII, Annuaire, p. 223.) 

It cannot be said, however, that there are any precise rales of in- 
ternational law determining the grounds of expulsion. The essential 
object is to relieve the country of an obnoxious foreigner, and the 
leason for the expulsion may be summed up in the expression " the 
public safety." In the absence of any accepted specific rules of inter- 
national law governing the matter, each state undoubtedly has the 
power to decide for itself when the occasion arises demanding the 
exercise of the right. 

In some countries the right of expulsion is regulated and limited 
by law. In Belgium, for example, the local law declares the causes 
for which foreigners may be expelled. The Constitution of Switzer- 
land empowers that government to expel such foreigners only as en- 
danger the internal and external safety of the land. In Great 
Britain no provision is made for measures of expulsion except in 
time of war, and then only with the concurrence of Parliament. In 
the United States there is no provision for the expulsion of foreigners 
although there is for exclusion. The passage of the Alien Law in 
1798, now obsolete, was a memorable example of the exercise of this 
power. That law authorized the President to order such aliens as 
he should judge dangerous to the peace and safety of the "United 
States, or that he should have reasonable grounds to suspect of being 
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concerned in any treasonable machinations against the government, 
to be deported out of the territory of the United States -within such 
time as he should express in his order. 

States generally are not prevented by their municipal law from 
expelling foreigners according to their discretion, and in the states 
of continental Europe, such expulsion is merely a matter for the 
exercise of the discretion of a single minister. States having a re- 
spect for personal liberty "will not readily expel foreigners, and the 
modern tendency is to restrict expulsions. ' 

The Turkish Government claims the right, in exercise of the pre- 
rogative of sovereignty in regard to aliens whose presence in the 
empire is deemed prejudicial to the public interest, to exclude from 
Ottoman territory, in case they are found therein, naturalized citi- 
zens of the United States of Armenian origin who have become 
naturalized without imperial consent since the year 1869. The 
United States, while recognizing the right of the Turkish Govern- 
ment to enforce its declared policy against naturalized Armenians, 
extends its protection against unnecessary harshness of treatment. 

MANBTEB OF EXEECISB OF BIGHT. 

The expulsion should be accomplished without unnecessary harsh- 
ness. As it is not, in theory at least, a punishment, but an adminis- 
trative measure, expulsion should be effected with as much forbear- 
ance and indulgence as the circumstances allow. 

Mr. Gresham, Secretary of State (Foreign Eelations of 1895, 
Part 2, p. 802), said: 

The just rule would seem to be that no nation can single out for 
expulsion from its territory an individual citizen of a friendly nation 
without special and sufficient grounds therefor. And even when 
such grounds exist, the expulsion should be effected with as little 
injury to the individual and his property interests as may be com- 
patible with the safety and interest of the country which expels him. 

Mr. Olney in 1896, declared that " When expulsion is resorted to 
as an extreme police measure it is to be accomplished with due regard 
to the convenience and the personal and property interests of the 
10 
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persons expelled." (Moore's International Law Digest, Vol. IV, 
p. 103.) 

Except in eases of special urgency, a reasonable time should be 
allowed to the expelled person to adjust his affairs. 

A distinction appears to be made (by international law writers) 
between the treatment of a transient visitor and that due a resident 
foreigner who has established a business or acquired property inter- 
ests which might be ruined by sudden expulsion. Vattel 7 says: 

The sovereign has no right to grant an entrance into his state for 
the purpose of drawing foreigners into a snare. 

Bar says: 

Foreigners who are domiciled in the country, or have a place of 
business there, should be less exposed to such measures than those 
who have neither domicile or place of business. * * * In receiv- 
ing the foreigner and permitting him to establish himself the govern- 
ment has taken in this respect a sort of tacit engagement. * * * 
If a country opens its frontiers to foreigners, and gives them an im- 
plied invitation to reside in its territory, either itself keeping up all 
sorts of means of communication with foreign countries, or allowing 
others to establish such means, if it permits them to carry on trades 
there, to acquire properly, and to make costly improvements on it, 
it would be nothing short of a violation of the bona fides which must 
be observed in international intercourse, if it were then suddenly and 
arbitrarily to expel all foreigners, and in fact compel them to sell, 
perhaps at a great loss, their property, and to break up the commer- 
cial and family connections which they have formed. {International 
Law, p. 220.) 

Jaequemyns says, referring to the expulsion of a domiciled 
foreigner : 

It is deemed to be especially important that the government which 
expels, should exercise every indulgence, and all delay consistent with 
the public interest, if it would escape the charge of cruelty and 
masked persecution. * * * The expulsion ought to take place 
with all the consideration which is demanded by humanity and the 
respect for acquired rights.® 

i Droit de gens, Vol. II, 8, Sec. 104. 

s Revue de Droit International, Vol. 20, p. 88. 
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By the law of Belgium a foreigner authorized to establish his domi- 
cile there can not be expelled therefrom ; and by the Brazilian law an 
alien who has resided in Brazil for two consecutive years is not sub- 
ject to expulsion. In both these- countries and in The Netherlands, 
the marriage of a foreigner to a citizen of the country and the birth 
of children to the parents there, exempts him from expulsion. 
(Vol. 3, American Journal of International Law, page 500, note.) 

The Brazilian law of 1907 introduced a novel feature whereby the 
act of an administrative officer expelling a foreigner may be reviewed 
in the courts. In a case arising under this law in February, 1907, 
an Austrian woman against whom an order of expulsion had been 
issued had recourse to proceedings analogous to habeas corpus pro- 
ceedings and the court, after determining that the order of expulsion 
was illegal, revoked it. (Id.) 

In the United States, it is held by our courts, that the right of 
Congress to exclude and deport aliens, is absolute; that Congress can 
provide for the exclusion of every alien in the country or of any class 
of aliens ; and that the fact that an alien has resided in this country 
for a long time, or intends to make such residence permanent, does 
not affect in any way the right of the government to exclude him if, 
in the judgment of Congress, such exclusion is proper. (See Fong 
Tue Ting v. United States, 149 TJ. S. 698 ; United States v. WilA 
Hams, 183 Fed. Bep. 904.) 

Oppenheim, in his recent work on international law (p. 378), 
expresses the opinion that it is competent for a state to expel at any 
moment a foreigner who has been admitted into its territory, whether 
he is only on a temporary visit or has settled down for professional 
or business purposes, having taken a domicile therein. He states, 
however, that the state to which the expelled person belongs is justi- 
fied in asking for the reasons, and if the expulsion is without just 
cause, in meeting it with retorsion. His language is : 

It cannot be denied that, especially in the case of expulsion of a 
foreigner who has been residing in the expelling State for some length 
of time and has established a business there, the home State of the 
expelled individual is, by its right of protection over citizens abroad, 
justified in making diplomatic representations to the expelling State 
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and asking for the reasons for the expulsion. But as in strict law 
a State can expel even domiciled foreigners without so much as giving 
the reasons, the refusal of the expelling State to supply the reasons 
for the expulsion to the home State of the expelled foreigner does 
not constitute an illegal, although a very unfriendly act. And there 
is no doubt that every expulsion of a foreigner without just cause is, 
in spite of its international legality, an unfriendly act, which can 
rightfully be met with retorsion. 

It appears to be well settled that a government may demand an 
indemnity for the expulsion of one of its citizens in violation of the 
requirements of international law. Blunfeschli," section 384, 
declares : 

When a government interdicts without reason the admission into 
its territory of a stranger duly authorized, or expels him without 
cause and with offensive forms, the State of -which this alien is a 
citizen has the right to complain against this violation of interna- 
tional law and to demand, if necessary, satisfaction. 

Bar says (Vol. 13, Jour. Droit Int. Prive, p. 6) : 

The arbitrary and unjustifiable expulsion of a foreigner may be 
the point of departure of diplomatic reclamations on the part of the 
State of which he is a citizen. 

In the Wiener case 10 Secretary Gresham, in 1895, expressed the 
view that unless the expelling government establishes by proofs that 
there were good grounds for the expulsion, it is bound to idemnify 
the person expelled for the damage he has sustained. And in the 
Jaurett case an indemnity was asked and obtained from the Venezue- 
lan Government where it appeared that the expulsion was not justi- 
fied under the rules of international law, and that the method and 
manner of expulsion were harsh and inconsiderate. Secretary Root, 
in 1907, in an instruction n directing the presentation of this claim 
said: 

The right of a government to protect its citizens in foreign ports 
against a harsh and unjustified expulsion must be regarded as a 

»Le Droit International Coding (Paris, 1881). 

*> Moore, Int. Law Dig., Vol. 4, p. 87. 

" Instruction to U. S. Minister to Venezuela, Feb. 28, 1907. 
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settled and fundamental principle of international law. It is no less 
settled and fundamental that a government may demand satisfaction 
and indemnity for an expulsion in violation of the requirements of 
international law. 

In the Bojfalo case, coming before the international claims commis- 
sions which sat in Caracas, Venezuela, under the convention of 1903, 
the umpire, Mr. Ralston, declared that it is the general practice 
among governments to give explanations to the government of the 
person expelled, if asked, and when such explanations are refused, to 
consider the expulsion to be an arbitrary act of a nature entitling it 
to reparation. (See Ralston's Reports, pp. 267, 699, 915.) 

In theory and practice a distinction is made between expulsion in 
time of war and in time of peace. It was formerly the practice at 
the outbreak of a war to expel enemy subjects. If a belligerent 
considers it convenient to expel all enemy subjects residing or tem- 
porarily staying within his territory, although such a measure may 
be harsh, the general opinion is that it is justifiable. The exercise 
of this right has in modern times been limited and modified by usage 
and treaty. There are numerous treaties stipulating for a specified 
time (say six months or a year) during which the citizens or subjects 
of the contracting parties shall be allowed to withdraw themselves 
and their property from the respective countries in the event of war 
between them. 

In 1870, during the Franco-Prussian War, the French expelled 
all Germans from France. In 1899, the former South African Re- 
public expelled most of the British subjects from the Transvaal 
during the Boer War. But at the beginning of the war between 
China and Japan in 1894, the Japanese Government issued a decree 
gi anting permission to Chinese subjects to continue to reside in all 
parts of the Japanese Empire, upon condition of conforming to cer- 
tain requirements. 12 During the war between the United States and 
Spain in 1898, the expulsion of enemy subjects was not resorted to. 
In the Russo-Japanese war, in 1904, Russian subjects residing or 
sojourning in any part of Japan were allowed to remain so long as 

"Takahashi, Int. Law Applied to the Russo-Japanese War, p. 29. 
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they did nothing prejudicial to the interests of Japan, but Japanese 
subjects were expelled from the Far Eastern Provinces of Eussia. 13 
It may be said that while the modern practice is against the expulsion 
of enemy subjects in time of war, in the absence of conventional 
stipulation the exercise of the right upon considerations of political 
or military necessity is not questioned. 

The state of international law relating to the expulsion of aliens 
may be summarized as follows : 

1. A state has the power to expel foreigners whose presence is 
deemed inimical to the public interest. 

2. Expulsion is an extraordinary police measure, to be resorted 
to only in extreme cases, and should be accomplished with as little 
hardship to the person expelled as the circumstances will admit. 

3. If expulsion takes place without sufficient cause, or if the man- 
ner of expulsion is in violation of the requirements of international 
law, the government of which the person expelled is a citizen or sub- 
ject may demand satisfaction. 

The Chairman. This subject has been so ably and exhaustively 
treated, that it does not at first, perhaps, suggest further discussion. 
If there be a desire to speak upon it, you will now present it. Other- 
wise we will proceed to the next subject on the program, the Status 
of Resident Aliens, under the sub-head, " The Eight of the Alien to 
Participate in the Social and Economic Life of the Community," 
and we will have the pleasure of listening to a paper by Professor 
Edward Elliott, of Princeton University. 

ADDRESS OF PROFESSOR EDWARD EUCIOTT, OF PRINCETON UNIVERSITY, 

OK 

The Bight of Resident Aliens to Participate in the Social and 
Economic Life of the Community. 

The status of the resident alien is primarily the result of the 
modern world order. As the family of nations has replaced the 
earlier conception of isolation and exclusion, the status of the alien 

13 Takahashi, Int. Law Applied to the Russo-Japanese War, p. 31. 



